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Purpose 
This document sets out the key implications of the coronavirus disease (COVID-19) outbreak for legal 
agreements.   

Background 

The COVID-19 outbreak may have an effect on legal agreements in a variety of ways, especially where 
actions taken because of it hinder or prevent a party from performing what they have agreed to do under a 
contract. 

Of particular concern is where UQ is delayed or prevented from complying with or performing its contractual 
obligations.  Examples include: 

• International travel restrictions may prevent UQ staff from gathering data necessary to perform 
research or consultancy projects.  

• Material, goods or equipment may be difficult to obtain from local or overseas sources because of 
supply interruptions or international travel restrictions.  

• UQ cannot liaise with counterparts overseas because of their work restrictions.   

• UQ staff may be impeded from performing a contract due to a campus closure, especially where 
University resources, equipment or laboratories are required.   

Consideration must be given to existing contracts, as well as new contracts being negotiated and entered into.   

Existing contracts – what should you do ? 

You should review existing contracts to form a view about whether the COVID-19 outbreak may cause UQ to 
be late in performing contractual obligations, or unable to perform them altogether.   

Each contract and potential course of action should be evaluated on a case by case basis, as it will 
depend on the terms of the document and the potential operational, financial and reputation impacts 
of the project.  To provide some guidance, the key issues which should be considered are set out below.  
The discussion below considers UQ’s position, especially where UQ’s performance of a contract may be 
hampered, however the same considerations apply if UQ is acquiring services from another party.   

Force majeure 

If a contract has a force majeure clause, it may provide relief from being found to be in breach of the contract 
for events beyond the control of an affected party.  Whether or not the COVID-19 outbreak, its consequences 
and actions taken in relation to it qualify as an event of force majeure will depend on the wording of the clause 
and the relevant circumstances. 

For a force majeure clause to provide relief to a party, the event must have occurred without their fault or 
negligence and it must prevent or delay that party from performing their obligations.  The party affected is 
usually required to mitigate the effects of the event. 
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Where a force majeure clause operates to provide relief, the affected party must comply with the requirements 
of the clause in seeking that relief.  This typically requires providing a notice to the other party within a certain 
period of time.  

If the force majeure event continues for an extended period of time, the affected party may be able to 
terminate the agreement. Again, this depends on the wording of the particular force majeure clause in the 
relevant contract.   

Termination or suspension 

If the agreement does not include a force majeure clause or the clause does not apply in your circumstances 
(e.g. if the clause is not broad enough to cover the COVID-19 outbreak), then you should consider whether 
there are any termination or suspension clauses in the contract which might allow UQ to obtain relief.  For 
example, you may be able to use a termination for convenience clause to end the contract.  We strongly 
recommend that you seek specific legal advice if you are considering this. 

Variation of the agreement 

An alternative to exercising rights under a force majeure or termination or suspension clause is to approach 
the other party to seek to negotiate a variation which will allow the parties to overcome the consequences of 
the COVID-19 outbreak and complete what they have agreed to do under the contract (e.g. extending 
deadlines and changing milestones or scope).  Agreements typically should be varied in writing and signed by 
all parties. 

Frustration 

If the agreement does not include a force majeure clause or other clause that responds, it could be argued 
that the contract is frustrated altogether.  Frustration in this context is a contractual doctrine that can apply 
where, without fault of either party, the contract is incapable of being performed due to an unforeseen event 
resulting in the obligations being radically different from those contemplated.  However, frustration is 
notoriously difficult to establish and depends on the circumstances of each matter.  If the impact of the 
COVID-19 outbreak is only to make compliance more onerous or expensive or if the change is only temporary 
or transient, a court is unlikely to find frustration. 

Non-contractual solutions 

If the above contractual solutions do not assist, then you should consider whether non-contractual commercial 
solutions are available, such as sourcing replacement materials / facilities or other practical solutions. 

Other considerations  

Related agreements 

If there is a head agreement or subcontract, their terms and conditions should also be considered as part of 
decision making. 
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Pre-existing delays or non-compliance 

If the delay or inability to perform obligations is not COVID-19 related, or pre-existed the COVID-19 outbreak, 
then it is unlikely that force majeure clause or frustration principles can be relied on. 

Termination 

If termination is considered a desirable outcome, it is necessary to strictly adhere to the process set out in the 
contract.  This includes compliance with the methods and timing for giving and receiving notices under the 
notices clause, as well as notice periods set out in the termination clause itself.  Consideration should be 
given to consequences that might flow from exercising a right of termination (e.g. whether payments should be 
made, or even refunded).   

Incorrect application of clauses 

Incorrectly triggering force majeure and termination clauses may constitute an unlawful repudiation or 
wrongful termination of the agreement, which could result in UQ being in breach of contract and liable for 
damages.  We strongly recommend that you seek our advice and assistance before seeking to rely on 
those provisions. 

New contracts – what should you do ?  

When preparing new agreements, you should carefully consider the potential impacts of the COVID-19 
outbreak and clearly set out what the parties intend to occur if the arrangement is impacted by it. 

Where possible, new contracts should include some or all of the following clauses: 

• a force majeure clause – drafted sufficiently broadly to cover the COVID-19 outbreak and its 
consequences;  

• a specific COVID-19 outbreak clause – where appropriate, allowing the parties to suspend or 
terminate the agreement if performance is hindered or prevented by the COVID-19 outbreak; and  

• a termination for convenience clause – allowing UQ to terminate the agreement without cause.   

What can we help with ? 

We can help to review and advise on existing contracts and prepare clauses for proposed contracts that allow 
UQ the flexibility to deal with the adverse consequences of the COVID-19 outbreak on arrangements.   

More information 

If you have any questions or require more information please contact Legal Services: 

P: 3365 2078 
E: legalservices@uq.edu.au 
W:   https://legalservices.app.uq.edu.au/ 
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