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 Legal Services  

_________________________________________________________________________________  

Briefing Note  

The Human Rights Act 2019 (Qld)  

30 January 2020  

 

1 Overview  

1.1  The Human Rights Act 2019 (Qld) applies to public sector decision making from 1 January 2020.    

1.2  The Human Rights Act applies to the University, being a “public entity” for the purposes of the 

legislation.  This means the Human Rights Act and human rights considerations must now be applied 

as part of the decision making processes within the University.   

1.3  Queensland is the third Australian jurisdiction to introduce a Human Rights Act or Charter, the others 

being the Australian Capital Territory (in 2004) and Victoria (in 2006).  

1.4  The Human Rights Act is intended to protect and promote 23 specified human rights of individual 

persons, which are outlined in Schedule 1. The rights include social, cultural and economic rights.  

1.5 Schedule 2 outlines those human rights that are in practice most likely to become relevant for the 

operations of the University. To assist in considering these, we have included a brief description of 

each, along with an example of the circumstances in which they might be triggered.  

 

1.6 Schedule 3 outlines a suggested High Level Decision Framework for decision makers. 

2 Key Implications  

2.1 At a high level, the key implications for the University under the Human Rights Act are: 

(a) obligations that are imposed on the decision-making processes of the University; and 

(b) the exposure to the new human rights complaints process within Queensland. 

3 Decision-making processes of the University  

Sections 58 of the Human Rights Act makes it unlawful for the University:  

3.1  (a)  to act or make a decision in a way that is not compatible with human rights; or  

 (b) in making a decision, to fail to give proper consideration to relevant human rights. 

 

3.2  This provision creates a two-fold obligation:  

(a) a substantive obligation to act or make decisions which are compatible with human rights; and 

(b) a procedural obligation placed on decision-makers to give ‘proper consideration’ to human 

rights. 

 

3.3 However, this obligation will not apply to the University if it could not reasonably have acted differently 

or made a different decision because of another legal requirement (such as a case in which the  
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 University acts in a particular way to give effect to a statutory provision that is not compatible with 

human rights) (section 58 (2))1.  

3.4 The Human Rights Act will potentially be applicable to the full range of decisions that are made by 

the University and will extend beyond decisions that are based on a statutory power, to include policy 

decisions, human resource decisions and commercial decisions.   

4 Acting or making a decision compatibly with human rights  

4.1  Under s.58(1)(a) of the Human Rights Act, it will be unlawful for the University to act or make a 
decision in a way that is not compatible with the specified 23 human rights.2  

4.2  An act or decision will be compatible with human rights if it either does not limit human rights, or only 

limits human rights to an extent that it is “reasonable and demonstrably justifiable” under s.13 of the 

Human Rights Act. 

4.3      In determining whether a limitation on human rights is “reasonable and demonstrably justifiable", the 

University will need to conduct a ‘proportionality’ analysis.  This involves considering:  

(a) the nature of the human right(s) which are potentially being limited; 

(b) the purpose of the limitation; 

(c) the relationship between the limitation and its purpose; and 

(d) whether there are any less restrictive and reasonably available ways of achieving that 

purpose. 

The importance of the purpose of the limitation should then be balanced against the importance of 

preserving the human right.  

4.4 Guidance provided by Victorian courts in respect of similar legislation to the Human Rights Act 

suggests that University decision-makers are expected to give proper consideration to relevant 

human rights in a practical and common-sense manner, and are not ‘expected to approach the 

application of human rights like a judge ‘…with textbooks on human rights at their elbows’.3  

4.5 However, to ensure that University makes decisions that are compatible with human rights, it will be 

necessary to undertake a human rights impact assessment in relation to all proposed acts or 

decisions which could engage any of the human rights that are identified in the Human Rights Act.  

4.6 The High Level Decision Framework in Schedule 3 outlines the steps required as part of a human 

rights impact assessment.  This includes a flowchart of the steps in assessing whether an act or 

decision which limits human rights is reasonable and demonstrably justified (ie. the ‘proportionality’ 

analysis referred to at paragraph 4.3 above).  

5 Proper consideration of human rights in decision-making  

5.1     Conducting a human rights impact assessment will also help the University to satisfy its obligation 

under s.58(1)(b) of the Human Rights Act to give proper consideration to relevant human rights when 

making decisions.    

5.2  The Human Rights Act provides that giving proper consideration will include:  

(a) identifying the human rights that may be affected; and 

(b) considering whether the decision would be compatible with human rights. 

                                                      
1  For completeness, note there are other exemptions under the legislation. Acts or decisions of a “private nature” are exempt under 

section 58(4) of the Human Rights Act.  However, given the University is a “core” public entity, we consider that it is unlikely that the 
University will perform any private acts. 
Also, the obligation under section 58 does not apply to a body established for religious purposes if the act or decision is done or 
made in accordance with the doctrine of the religion concerned and is necessary to avoid offending the religious sensitivities of the 
people of the religion (section 58(3)). 

2 This includes a failure to act or a proposal to act.  
3 P J B v Melbourne Health & Anor (Patrick's case) [2011] VSC 327 (19 July 2011) at [311].  
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5.3  The University will also need to consider how its decisions will operate in practice, and any 

guidelines, policies or operational procedures which may ameliorate - from a human rights 

perspective - the effect of a particular decision.      

This analysis is heavily circumstance dependent, and the level of consideration and detail which 

needs to be recorded may therefore vary significantly.                                                                                               

6 Complaints processes   

6.1  If the University acts or makes a decision in contravention of its obligations under s.58 of the Human 

Rights Act, the act or decision will not be invalid. However, certain remedies will be available to 

aggrieved individual(s):  

(a) Legal proceedings: it will be possible for individuals to bring ‘piggy-back’ legal proceedings 

against the University in the Courts, on the basis that an act or decision was unlawful under 

the Human Rights Act.  However, there must be some non-Human Rights Act basis for the 

legal action, as the Human Rights Act does not create a direct cause of action.  The experience 

in the Australian Capital Territory and Victoria has been that relatively few cases have actually 

been successfully brought by individuals as a result of the ‘piggy-back’ limitation; and   

(b) Complaints: of potentially greater impact upon the University will be that individuals will now 

be able to make a ’human rights complaint’.  Once a complaint is made to the University it will 

have 45 days to provide a response. If the University fails to provide a response or provides 

a response that the individual considers to be inadequate, a complaint may be made to the 

Queensland Human Rights Commission (QHRC). The QHRC may then conduct compulsory 

conciliation conferences and if the complaint remains unresolved, may publish to the parties 

a report detailing the substance of the complaint and details of the action that the University 

should take to ensure its acts and decisions are compatible with human rights.  

6.2  It follows that there are risks that:  

(a) legal proceedings may be more complex, and responding to pleadings (in particular), may be 

more onerous; and  

(b) preparing responses to complaints and participating in compulsory conferences are likely to 

involve an increased commitment of time and resources.   
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Schedule 1 – Rights protected by the Human Rights Act  
 

Item  Human Right  Section  

1  Recognition and equality before the law  15  

2  Right to life  16  

3  Protection from torture and cruel, inhuman or degrading treatment  17  

4  Freedom from forced work  18  

5  Freedom of movement  19  

6  Freedom of thought, conscience, religion and belief  20  

7  Freedom of expression  21  

8  Peaceful assembly and freedom of association  22  

9  Taking part in public life  23  

10  Property rights  24  

11  Privacy and reputation  25  

12  Protection of families and children  26  

13  Cultural rights - generally  27  

14  Cultural rights - Aboriginal and Torres Strait Islander peoples  28  

15  Right to liberty and security of person  29  

16  Human treatment when deprived of liberty  30  

17  Fair hearing  31  

18  Rights in criminal proceedings  32  

19  Children in the criminal process  33  

20  Right not to be tried or punished more than once  34  

21  Retrospective criminal laws  35  

22  Right to education4  36  

23  Right to health services  37  

  

 

 

 

 

 

 

 

 

 

 

 

                                                      
4 The right to education is provided in s.36 of the Human Rights Act.  Section 36(1) provides that "Every child has the right to have 

access to primary and secondary education appropriate to the child’s needs."  Section 36(2) of the Human Rights Act provides 

that "Every person has the right to have access, based on the person’s abilities, to further vocational education and training that is 

equally accessible to all".  We do not consider that this right affords an unfettered right of access to tertiary education.  
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Schedule 2 – Rights likely to be relevant for operations of University   

  

Human Right  Description  When this human right may be 

triggered?  

1 – Recognition 

and equality 

before the law  

(1) Every person has the right to 
recognition as a person before the law.  

(2) Every person has the right to enjoy the 
person’s human rights without 
discrimination.  

(3) Every person is equal before the law 
and is entitled to the equal protection of 
the law without discrimination.  

(4) Every person has the right to equal and 
effective protection against 
discrimination.  

(5) Measures taken for the purpose of 

assisting or advancing persons or 

groups of persons disadvantaged 

because of discrimination do not 

constitute discrimination.  

This right may be triggered, for example, 

where a University policy provides for an 

entitlement to the delivery of a service to 

some sectors of society and not others, or if a 

University policy establishes relevant 

eligibility criteria for a specified program.  

5 – Freedom of 

movement  
Every person lawfully within Queensland 
has the right to move freely within  
Queensland and to enter and leave it, and 

has the freedom to choose where to live.  

This right may be triggered where a policy or 
decision imposes restrictions on a person's 
ability to move through, remain in, or enter or 
depart from public space areas.  
  

6 – Freedom of 

thought, 

conscience, 

religion and belief  

(1)  

(2)  

Every person has the right to freedom 
of thought, conscience, religion and 
belief, including—  

(a) the freedom to have or to adopt a 
religion or belief of the person’s 
choice; and  

(b) the freedom to demonstrate the 
person’s religion or belief in 
worship, observance, practice and 
teaching, either individually or as 
part of a community, in public or in 
private.  

A person must not be coerced or 

restrained in a way that limits the 

person’s freedom to have or adopt a 

religion or belief.  

This right may be triggered where a policy or  
decision restricts or interferes with a 
particular religion, or if a policy regulates 
conduct that will affect a person’s worship, 
observance, practice or teaching of his or her 
religion or beliefs.  
  

7 – Freedom of 

expression  
(1)  

(2)  

Every person has the right to hold an 
opinion without interference.  

Every person has the right to freedom 
of expression which includes the 
freedom to seek, receive and impart 
information and ideas of all kinds, 
whether within or outside Queensland 
and whether—  

(a) orally; or  

(b) in writing; or  

(c) in print; or  

(d) by way of art; or  

(e) in another medium chosen by the 

person.  

This right may be triggered where a policy 

requires a person to obtain prior approval 

before expression may lawfully occur - for 

example, to hold a protest or a policy which 

regulates what can then be said.  

8 – Peaceful 

assembly and 

freedom of 

association  

(1)  Every person has the right of peaceful 

assembly.  
This right may be triggered by a policy that 

limits the ability of a person or group of 

persons to hold or participate in a public or 

private gathering or if a policy treats people  



192192 v2 

 

Human Right  Description  When this human right may be 

triggered?  

 (2) Every person has the right to freedom of 

association with others, including the 

right to form and join trade unions.  

differently on the basis of their membership 
of a group or association.  
  

11 – Privacy and 

reputation  
A person has the right—  

(a) not to have the person’s privacy, 
family, home or correspondence 
unlawfully or arbitrarily interfered 
with; and  

(b) not to have the person’s reputation 

unlawfully attacked.  

This right may be triggered where a policy 
involves surveillance of persons for any 
purpose (for example, CCTV), or which deals 
with the collection and/or publication of 
relevant personal information - such as a 
person’s name, private sexual behaviour, 
sexual orientation or gender identity.  
  

13 – Cultural rights 

– generally   
All persons with a particular cultural, 

religious, racial or linguistic background 

must not be denied the right, in community 

with other persons of that background, to 

enjoy their culture, to declare and practise 

their religion and to use their language.  

This right may be triggered where a policy or 

decision restricts people’s ability to declare 

or make public that they belong to a 

particular racial, religious or cultural group.  
  

14 – Cultural rights 

– Aboriginal and 

Torres Strait 

Islander peoples  

(1)  

(2)  

(3)  

Aboriginal peoples and Torres Strait 

Islander peoples hold distinct cultural 

rights.  

Aboriginal peoples and Torres Strait 
Islander peoples must not be denied 
the right, with other members of their 
community—  

(a) to enjoy, maintain, control, protect 
and develop their identity and 
cultural heritage, including their 
traditional knowledge, distinctive 
spiritual practices, observances, 
beliefs and teachings; and  

(b) to enjoy, maintain, control, protect, 
develop and use their language, 
including traditional cultural 
expressions; and  

(c) to enjoy, maintain, control, protect 
and develop their kinship ties; and  

(d) to maintain and strengthen their 
distinctive spiritual, material and 
economic relationship with the 
land, territories, waters, coastal 
seas and other resources with 
which they have a connection 
under Aboriginal tradition or Island 
custom; and  

(e) to conserve and protect the 
environment and productive 
capacity of their land, territories, 
waters, coastal seas and other 
resources.  

Aboriginal peoples and Torres Strait 

Islander peoples have the right not to 

be subjected to forced assimilation or 

destruction of their culture.  

This right may be triggered where a policy or 
decision limits the ability of Aboriginal 
persons to take part in cultural practice, or 
otherwise interferes with their distinct cultural 
practices.  
  

17 – Fair hearing  (1)  A person charged with a criminal 

offence or a party to a civil proceeding 

has the right to have the charge or 

proceeding decided by a competent,  

This right may be triggered, for example, 

where a policy restricts reviews of 

administrative decision making and appeal 

processes, or if a policy provides special  
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Human Right  Description  When this human right may be 

triggered?  

 independent and impartial court or 
tribunal after a fair and public hearing.  

        (2) to   (3) …  

procedures to provide safeguards for 
witnesses when giving evidence.  
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Schedule 3 – High level decision framework for making decisions that are 

compatible with human rights  

Purpose of this Decision Framework  

The Human Rights Act 2019 (Queensland) requires the University to act or make decisions that are 

compatible with human rights, as well as to give proper consideration to human rights in making relevant 

decisions.  This obligation will apply to the full range of decisions that are made by University of 

Queensland, from administrative decisions, to human resourcing decisions and commercial decisions.  

This document provides a suggested framework for the University to apply in practice, to ensure that its 

acts and decisions are made in a way that meets the University's obligations under the Human Rights Act.    

A two-stage process is required: 

1. Identify whether a proposed act or decision affects human rights; and 

2. If it does, undertake and record a human rights impact assessment. 

Both of these stages are discussed in detail below. 

STAGE 1 - Identify whether a proposed act or decision affects human rights 

Section 58 of the HRA requires University to:  

 give proper consideration to human rights in making particular decisions; and 

 act or make particular decisions that are compatible with human rights. 

 

A detailed guide as to the nature and scope of the protected human rights is available at 

https://www.forgov.qld.gov.au/humanrights  

Generally, a Human Rights Act analysis will be required whenever the University is performing an act 

(including failing to perform an act) or making a decision that could potentially affect the human rights of a 

person. 

The only situation where a human rights analysis will not be required is where, in a particular case, the 

University could not reasonably have acted differently or made a different decision because of its obligations 

under a statutory provision, a law of the Commonwealth or another State or otherwise under the law. 

STAGE 2 - Undertake and record a human rights impact assessment  

To ensure that the University meets its obligations under the Human Rights Act the University should 

undertake and record a human rights impact assessment (see the attached FLOWCHART 1). 

A human rights impact assessment will involve taking the following steps: 

1. Identify the human rights that are potentially affected by the act or decision 

2. Consider whether the rights identified will be limited (e.g. interfered with or restricted) by the act or 

decision 

3. Consider whether the limitation on human rights is reasonable and demonstrably justified. 

To decide whether a decision or action is reasonable and demonstrably justified a proportionality 

analysis will need to be undertaken (see attached FLOWCHART 2). Such an assessment will require 

an assessment of: 

(a) the purpose of the limitation on human rights (e.g. is the purpose of the limitation to address a 

public or social concern);  

(b) why is the limitation on the human rights expected to achieve the identified purpose - is there 

any objective evidence to support the approach or is the decision being made following a 

consultation process etc; 

https://www.forgov.qld.gov.au/humanrights
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(c) whether there are less restrictive and reasonably available ways to achieve the purpose of the 

limitation; and  

(d) whether the purpose of the limitation outweighs the limitation on the relevant human right(s).   

If the act or decision will limit (i.e. restrict or interfere with) human right(s), but the limit is reasonable 

and demonstrably justifiable, the act or decision will be compatible with human rights.  

If the act or decision will limit (i.e. restrict or interfere with) human rights, and the limit is not 

reasonable and demonstrably justifiable, the act or decision will not be compatible with human rights.  

The act or decision should be reconsidered, and where appropriate a new compatibility assessment 

undertaken.  

4. Record the outcome of the human rights impact assessment. 
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Flowchart 1 - Human Rights Impact Assessment  

   5  

 

 

  

                                                      
5 The obligation to give proper consideration to, and act compatibly with, human rights does not apply where under another law 
the decision maker could not reasonably have acted differently or made a different decision. For example, if UQ is acting to give 
effect to a statutory provision that is not compatible with human rights (HRA, s58).  

 Consider the content of each right and 
apply any: 

o Specific limitations  
o Express exceptions 

 Go to Flowchart 2 for the Steps to 
complete a proportionality assessment 

If the limitation can be justified, the proposed 

act or decision is likely to be compatible 

with the relevant human rights 

If the limitation cannot be justified, the 

proposed act or decision is likely to 

not be compatible with the relevant 

human rights  

Consider modifying the decision 

Step 1 

 

ASK does the proposed act or decision potentially 

affect human rights? 

 

If so, is the proposed act or decision being taken 

because of an Act, Regulation or the common 

law? 4 

Step 2 

CONSIDER the scope of each human right that is 

potentially affected 

Step 3 

ASK does the proposed act or decision affect (e.g. 

restrict or interfere with) the relevant human 

rights?  

 

Step 4 

If there is a limitation (restriction or interference), is 

that limitation reasonable and demonstrably 

justifiable (proportionality assessment)? 

Step 5 

Record the outcome of the human rights impact 

assessment 

 The human rights are as set out in 
Divisions 2 and 3, Part 2 of the HRA 

 See 
https://www.forgov.qld.gov.au/humanrights 
for a detailed guide  

https://www.forgov.qld.gov.au/humanrights
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Flowchart 2 - Assessing whether an act or decision which limits human rights 

is reasonable and demonstrably justifiable (the proportionality assessment) 

 

 

 

 

 

 

  

 

Yes 

Yes 

Yes 

Yes 

No 

No 

 

No 

No 

Is the purpose of the limitation important? 

 Articulate the purpose of the proposed 
limitation on human rights.  Does it 
address a specific area of public or 
social concern that is pressing and 
substantial? 

Is the limitation on the right rationally and 

proportionately connected to the 

objective you are trying to achieve? 

 Consider whether the limitation is likely 
to achieve the objective and whether 
the decision limits the right only to the 
extent necessary to achieve the 
objective 

 

 

Does the limitation fall within the 

range of reasonable approaches to 

achieve the purpose? 

 Consider whether there are less 
restrictive means to achieve the 
purpose of the limitation 

 

 Incorporate safeguards where 
appropriate 

 Consider whether the balance accords 
with the values of a free and 
democratic society based on human 
dignity, equality and freedom 

 

 Pay particular attention to the nature of 
the human right and the importance of 
the values underlying that human right 

The limit contained in the proposal is 

probably not justifiable as a 

reasonable limit on the human 

right 

The limit contained in the proposal 

is probably justifiable as a 

reasonable limit on the 

human right  

Is material available that 

demonstrates that the 

purpose of the 

limitation is important? 

Gather material 

and reconsider 

the decision 

 

 Material may include 
research findings, 
consultation 
findings, reviews 
and empirical data 

 

 

Is the limitation on the human right 

outweighed by the value of 

achieving the purpose? 

Yes 

No 

No 


