[2019] FWCA 1505

4 IR
4y, AUSTRALIA b
S e g

FairWork
DECISION Commission

Fair Work Act 2009
s.185—Enterprise agreement

The University of Queensland
(AG2018/5835)

THE UNIVERSITY OF QUEENSLAND ENTERPRISE AGREEMENT
2018- 2021

Educational services

DEPUTY PRESIDENT MASSON MELBOURNE, 12 MARCH 2019

Application for approval of The University of Queensland Enterprise Agreement 2018- 2021.

[1] An application has been made for approval of an enterprise agreement known as The
University of Queensland Enterprise Agreement 2018- 2021 (the Agreement). The application
was made pursuant to s.185 of the Fair Work Act 2009 (the Act). It has been made by The
University of Queensland. The Agreement is a single enterprise agreement.

[2] The Employer has provided written undertakings. A copy of the undertakings is
attached in Annexure A. I am satisfied that the undertakings will not cause financial detriment
to any employee covered by the Agreement and that the undertakings will not result in
substantial changes to the Agreement.

[3] Subject to the undertakings referred to above, I am satisfied that each of the
requirements of ss.186, 187, 188 and 190 as are relevant to this application for approval have
been met.

4] The National Tertiary Education Industry Union, United Voice and the Australian
Municipal, Administrative, Clerical and Services Union being bargaining representatives for
the Agreement, have given notice under s.183 of the Act that they want the Agreement to
cover them. In accordance with s.201(2) I note that the Agreement covers the organisations.
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[5] The Agreement is approved and, in accordance with s.54 of the Act, will operate from
19 March 2019. The nominal expiry date of the Agreement is 30 June 2021.

DEPUTY PRESIDENT

Printed by authority of the Commonwealth Government Printer

<AES502183 PR705625>
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Annexure A

THE UNIVERSITY
ﬂ OF QUEENSLAND
AUSTRALIA

Human Resources Services

6 March 2019

Dear Deputy President Masson,
AG2018/5835 - The University of Queensland Enterprise Agreement 2018 - 2021

Under section 190 of the Fair Work Act 2009 (Cth), The University of Queensiand (the University) provides
the following undertakings in respect of The University of Queensland Enterprise Agreement 2018 — 2021:

1. Clause 50.6(a) of The University of Queensiand Enterprise Agresment 2018 — 2021 provides that full-
time staff members will be entitled to 145 hours (20 days) for each 12 months of continuous paid
service. This clause is intended lo provide for 4 weeks of paid annual leave in accordance with the
National Employment Standards,

2. Clause 50.6(b) of The University of Queensland Enlerprise Agreement 2018 — 2021 provides that full-
time staff members on three (3) continuous shifts per day over a period of seven (7) days per week
will be entitled to 181 hours 15 minutes (26 days) for each 12 months of continuous paid service. This
clause is intended to provide for 5 weeks of paid annual leave in accordance with the Mational
Employment Standards.

3. Clause 50.8(a) of The University of Queensland Enterprise Agreement 2018 — 2021 provides that full
time staff are entitled to 72 5 hours (10 days) (cumulative) paid leave in any 12 consecutive manths af
employment  This clause is intended to provide for 10 days of paid personal / carer's leave in
accordance with the National Employment Standards.

4. The University undertakes to pay TESOL Language Teachers overtime at the rates specified in clause
76.13 of The University of Queensland Enferprise Agreement 2018 = 2021 for work required fo be
performed in excess of, or oulside of, agreed hours of work or the ordinary hours of work specified in
clauses 76.11 or 76.12 of The University of Queenstand Enterprise Agreement 2018 — 2021.

5. Where the University emplays any employees in the classification of Kitchen Stream Apprentice Year
1 or Kitchen Stream Apprentice Year 2 pursuant to Schedule 10 of The University of Queensiland
Enterprise Agreement 2018 — 2021, the University undertakes to pay those employees not less than
the minimum rate of pay for a 1st year or 2nd year Apprentice in the Restaurant industry Award 2010,

6. The University underiakes to monitor salary loadings for all hospitality staff employed by Customs
House and covered by Schedule 10 of The University of Queensland Enterprise Agreement 2018 —
2021 on a quarterly basis and for the life of The University of Queensiand Entarprise Agreement 2018
— 2021 to ensure that those employees are better off overall recelving the loading of 13% (inclusive of
all weekend penalties and later work rales) against the Resfaurant industry Award 2070.

7. Schedule 11 of The University of Queensland Enterprise Agreement 2018 = 2021 provides that a meal
allowance (catering staff) will be paid when a catering staff member is required to work overtime for
more than two hours beyond their rostered finishing time and an adequate meal has not been provided
by the University. The University undertakes to pay a meal allowance of not less than $12.97 for those
employees in accordance with the Restaurant Industry Award 2010,

Signed:

e Sy,

Bill Kernahan
Deputy Director, Human Resources Services
The University of Queensiand

Tha Universy of Qusensland T 4617 3365 2055 W ug.eduay AR B3 942 3 880
Brisbane QLD 4072 Austraia Fo 481 T 33651677 CRIOS PROVIDER NUVBER 000258
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CHAPTER 1

APPLICABLE TO ALL STAFF

This Agreement shall be known as “The University of Queensland Enterprise Agreement 2018-2021".

1.

1.1.

1.2

1.3.

1.4.

1.5.

1.6.

1.7.

1.8.

Definitions

"Academic staff’ means all persons employed by the University other than Professional staff; or
TESOL Language Teachers in the Institute of Continuing and TESOL Education (UQ -ICTE).

“Apprentice” or “Trainee” means a staff member employed pursuant to an apprenticeship or
traineeship approved by the relevant state or federal training authority.

“ASU” means Australian Municipal, Administrative, Clerical and Services Union — Together
Branch.

“Career stream” means a group of occupations related by function. Career streams are listed in
the relevant University policy.

“Consultation” means meaningful discussion of issues and provision of information in the spirit of
the description provided by Commissioner G. Smith: “Consultation is not perfunctory advice on
what is about to happen. Consultation is providing the individual, or other relevant persons, with a
bona fide opportunity to influence the decision maker. Consultation is not joint decision making or
even a negative or frustrating barrier to the prerogative of management to make decisions.
Consultation allows the decision making process to be informed, particularly as it may effect the
employment prospects of individuals.” [CPSU vs Vodafone Network Pty Ltd —-PR912122] In this
agreement “Consultation with staff” will be taken to mean:

a. Consultation with a single staff member and where they so choose, their representative; and

b. Consultation with a group of staff, and where they so choose, representative(s) of that group.

“Contingent Funded Research” is research funded by limited term funding provided from
external sources. It is not research which is funded in full or in part through an operating grant
from Government or funding comprised of payment of fees made by or on behalf of students.

"Gross salary" means the total dollar figure determined for the salary of a person at the particular
scale by the relevant industrial instrument(s), prior to any deductions nominated by the staff
member or the packaging of any remuneration benefits. Employer superannuation contributions
shall not constitute part of 'gross salary' as defined.

“TESOL Language Teacher” means a suitably qualified staff member engaged to conduct, teach,
prepare and assess English language and TESOL methodology classes, and to perform other
duties including: Development of shared teaching and learning materials; Course
curriculum/syllabus design; Student assessment, placement and exit interviews, test invigilation,
marking and recording of results; Writing student reports; Classroom teaching observation by pre-
service trainee teachers and in-service teachers; Participation in arrival orientation, student
consultation and supervision of student activities; Ongoing participation in continuing professional
development and general course administration.
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1.9.

1.16.

1.18.

1.20.

1.21.

“Major Organisational Change” means a process of major change in an Organisational Unit
which involves the need for a reduction in the number of staff with the possibility that retrenchments
might result.

"NTEU Branch" means The University of Queensland Branch of the National Tertiary Education
Industry Union.

“Organisational Change” means a process of major change in an Organisational Unit which
significantly affects reporting relationships or which significantly varies the duties and/or workloads
of more than one position.

"Organisational Unit" means a School, Faculty, Institute, Centre or Division or part thereof, or
other grouping otherwise agreed by the parties to this Agreement.

“Overpayment(s)” means payment and/or monetary entitlements to which a staff member was
not entitled (including salary, leave, travel payment) and/or any other amount payable under this
Agreement.

“Professional staff” means all persons employed by the University other than
a. Academic staff; or

b. TESOL Language Teachers in UQ-ICTE.

“Provost” means the Provost or such senior officer of the University designated by the Vice-
Chancellor and President.

"Relevant Senior Executive" means such senior officer(s) of the University as designated by the
Vice-Chancellor and President to undertake prescribed responsibilities pursuant to this
Agreement. The Relevant Senior Executive is:

a. for Professional Staff, the Chief Operating Officer or another officer nominated by the
University;

b. for Academic Staff, the Pro-Vice-Chancellor or another officer nominated by the University;

c. for TESOL Language Teaching Staff, the Deputy Vice-Chancellor (External Engagement) or
another officer nominated by the University.

“‘Representative” means a Union representative or a person who is not a currently practicing
solicitor or barrister, chosen by the staff member to represent or support them. A staff member,
should they so choose, may request a Representative for any matter that affects them.

“Research Professional staff’ means Professional staff engaged on research projects and who
are doing non-academic work similar to that carried out by Professional staff not engaged on
research projects, but subject to working arrangements determined by the needs of the research
projects.

"Supervisor" means the person or persons responsible for day to day supervision of a staff
member or other person or persons so designated by the University. Nothing in this Agreement
precludes the University from nominating a Supervisor/s for a specific purpose including for a
process as provided for under this Agreement.

"Termination of employment" means termination of employment at the initiative of the University.

"The Act" means the Fair Work Act 2009 (Cth), as amended from time to time.
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1.22.

1.23.

1.24.

1.25.

3.1.

3.2.

3.3.

5.1.

5.2.

"The University" means The University of Queensland.
"Union" means one of the unions party to this Agreement in accordance with clause 3.1.
“United Voice” means the union known as United Voice.

“Vice-Chancellor and President” means the Vice-Chancellor and President or their nominee.

Date and Period of Operation

This Agreement shall come into force seven (7) days from the date of approval by the Fair Work
Commission and will have a nominal expiry date of 30 June 2021.

Parties, Awards and Agreements

This agreement has been negotiated between The University of Queensland on one hand and the
NTEU, ASU/Together, and United Voice on the other (“the Parties”).

This Agreement shall be binding in its terms upon:
a. The Parties; and

b. Academic Staff, Professional Staff and TESOL Language Teachers as defined by this
Agreement, with the exception of staff employed:

(i) in the positions of Vice-Chancellor and President, Provost, Chief Operating Officer,
Deputy Vice-Chancellors, Pro-Vice-Chancellors, Executive Deans, Directors of
Institutes and such other positions at a similar level; and

(ii) in positions classified at Higher Education Worker Level 10 and above.

Staff who were appointed to positions listed in subclause 3.2(b) (i) and (ii) above, as at the date of
approval of The University of Queensland Enterprise Agreement 2014 — 2017 by the Fair Work
Commission (30 October 2014), will continue to be covered by the terms of this Agreement and of
any individual contractual agreements until such time as their existing contract expires (where
relevant) or their conditions of employment are renegotiated.

Renegotiation

The parties will commence the renegotiation of this Agreement prior to the end of May 2021, at
which time logs of claim will be exchanged.

University Policies

University policies shall be read in conjunction with this Agreement but do not form part of this
Agreement. References to University policies in this Agreement are incidental to the Agreement
and do not incorporate the referenced University policy (and or/related procedure) as a term of
this Agreement.

No additions, deletions or any other changes (that have the effect of changing employment
conditions) will be made to the policies referred to in Schedule 1 without reasonable notice to and
prior consultation with the relevant staff consultative committee(s) and affected staff.
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6.1.

6.2.

6.3.

6.4.

6.5.

6.6.

Consultation

Key mechanisms for communication and Consultation include but are not limited to:
a. An Academic Staff Consultative Committee (ASCC);

b. A Professional Staff Consultative Committee (PSCC);

c. A TESOL Language Teachers Consultative Committee (TCC); and

d. Faculty, Institute, School, Centre and team level meetings.

Each Committee member must be in a position to discharge their function as a member of the
relevant consultative committee free from actual or perceived conflict of interest. Where an actual
or perceived conflict of interest is identified a replacement member will be nominated by the
relevant party as appropriate.

Alongside other avenues of consultation, the ASCC, PSCC and TCC will provide for direct
consultation between staff, Unions and the University on workplace relations and human resource
matters in relation to Academic staff, Professional Staff and TESOL Language Teachers
respectively.

In the event of a casual vacancy of an ASCC, PSCC or TCC staff representative, a replacement
representative will be nominated by the remaining staff representatives.

The Committees shall meet three times annually and further meetings may be arranged as
mutually agreed.

The practice of regular meetings of TESOL Language Teachers, at which teachers have the
opportunity to receive updated information from management, comment on major changes at the
workplace and to raise issues of general concern, will be maintained.

Composition of Consultative Committees

6.7.

6.8.

6.9.

The Academic Staff Consultative Committee (ASCC) shall consist of:

a. Chair: Relevant Senior Executive;

b. Up to three other representatives of University management;

c. Three Academic staff members nominated by the NTEU branch; and

d. One representative from the NTEU.

The Professional Staff Consultative Committee (PSCC) shall consist of:

a. Up to five representatives of University management; and

b. Five Professional staff members, or representatives, nominated by the Unions bound by this
Agreement.

The TESOL Language Teachers Consultative Committee (TCC) shall consist of:

a. Three members nominated by the Director, UQ-ICTE;

b. Two members of staff nominated by the NTEU; and

c. One member of staff elected by the TESOL teaching staff.
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7. Facilitation of Union Involvement

71. Union Officials or Representatives must act in accordance with the Right of Entry and associated
provisions of the Fair Work Act 2009 (Cth) (as amended from time to time).

7.2. Facilitation of Discussions

The University agrees:

a.

b.

7.3. Facilities

a.

In relation to enterprise bargaining:

(i)

To facilitate reasonable involvement of staff acting as Union representatives in the
enterprise bargaining process as part of normal duties and to resource this involvement
at a reasonable level.

In relation to discussions on employment conditions to:

(i)

(ii)

(iif)

(iv)

(v)

Support the attendance of recognised Union delegates at one Union meeting per month
by allowing such staff to be absent from duty without loss of salary for 1 hour and 15
minutes on each occasion. When taken in conjunction with a lunch break, a two (2) hour
meeting without loss of salary is possible. This commitment is subject to the relevant
Unions providing the University with a list of the names of staff elected as delegates and
such named persons providing their relevant Supervisor with reasonable notice of their
attendance at such meetings. The University will notify Supervisors of recognised Union
delegates of its commitment to facilitating Union involvement under this clause;

Support staff attendance at four (4) Union meetings per calendar year. The University
will allow staff to be absent from duty without loss of salary for 1 hour and 15 minutes
on each occasion. When taken in conjunction with a lunch break, a two (2) hour meeting
without loss of a salary is possible. This commitment is subject to the provision of
reasonable notice by the Union parties to this Agreement of an intent to call such a
meeting in accordance with the relevant provisions of the Fair Work Act 2009 (Cth) as
amended from time to time;

Allow access of up to five (5) days leave with pay for trade union training for recognised
Union delegates;

Allow access of up to five (5) days leave with pay for elected officials to attend Union
governance events; and

Allow staff access to Union delegates during work hours to discuss any employment
matter or seek Union advice, provided that such access does not affect service delivery
and/or work requirements.

The University will:

(i)

(ii)

Allow Union delegates and their branch representatives to book rooms for meetings with
University staff through the University’s room booking systems. Room bookings will be
provided subject to availability. The University agrees to provide rooms booked in this
way at no charge; and

Provide staff Union delegates with occasional use of existing phone, email and filing
facilities for the purpose of undertaking union activities. Use of such facilities should be
such that it does not affect service delivery and/or work requirements. A list of Union
delegates will be provided to the Chief Human Resources Officer by the respective
Unions, on approval of this Agreement by the Fair Work Commission, and updated as
required.
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7.4.

10.

10.1.

10.2.

11.

12.

Payroll Deductions

From the date of approval of the Agreement, unless otherwise advised by a relevant Union, the
University will provide payroll deduction facilities for staff to nominated Union accounts for the
payment of Union membership fees by agreement in relation to process with the relevant Union.
An administration fee of 5% of the deducted amount for providing the deduction will apply.

Availability of Agreement

A copy of this Agreement will be accessible via the internet from the University’s webpage.

Work Health and Safety

With the active collaboration of all staff, the University seeks to promote a safe and healthy work
environment for its staff.

EEO/Anti-Discrimination

The University seeks to promote equal employment opportunities at the University.

The University respects and values the diversity of the workforce and seeks to prevent and
eliminate discrimination on the basis of race, colour, sex, sexual orientation, gender identity,
intersex status, age, physical or mental disability, marital status, family responsibilities, pregnancy,
religion, trade union activity, political opinion, national extraction or social origin.

Continuity of Processes and Arrangements

Processes (including their applicable procedures) including but not limited to Misconduct/Serious
Misconduct; Organisational Change; restructuring; unsatisfactory performance; medical
conditions affecting performance; and classification of Professional staff positions that
commenced prior to the approval by the Fair Work Commission of this Agreement will continue in
accordance with the procedures in place at the time of commencement of the relevant process.

This Agreement will not render void any local arrangement or agreement that was in place at the
time of approval by the Fair Work Commission except to the extent of any inconsistency with
entitlements contained in this Agreement.

No Extra Claims

The parties to this Agreement agree not to pursue any further claims prior to the nominal expiry
date of this Agreement.
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13.

13.1.

13.2.

13.3.

13.4.

13.5.

13.6.

13.7.

Dispute Settlement Procedure

It is agreed that the University and all staff have an interest in the proper application of this
Agreement and in resolving disputes about the proper application of the Agreement in a timely
manner.

With the exception of determinations listed in Clause 13.3, this clause outlines the process for the
resolution of disputes between a staff member and the University and/or the Unions and the
University in respect to the proper application of this Agreement or the National Employment
Standards as provided for by the Fair Work Act (Cth) as amended from time to time.

Where a determination is made by the Relevant Senior Executive, Provost or Vice-Chancellor and
President following the proper application of the clauses listed below, that determination cannot
be the subject of a dispute under the Dispute Settlement Procedure:

a. Clause 39 ‘Misconduct/Serious Misconduct’;

b. Clause 40 ‘Unsatisfactory Performance’;

c. Clause 41 ‘Committee of Review’;

d. Clause 42 ‘Medical Conditions Affecting Performance’; and

e. Clause 47 ‘Consultation in Relation to Major Organisational Change’.

These procedures shall apply to a single staff member or to any number of staff. The Unions
covered by this Agreement may also, on behalf of a member or members, raise matters which
require resolution through this disputes procedure.

Nothing herein prevents, at any time throughout this procedure:

a. A staff member who is a party to the dispute being represented by a Representative of their
choice; or

b.  The University being represented.

Step One

a. Inthe event of a staff member(s) and/or Union(s) covered by this Agreement having a dispute,
the staff member and/or their Union or another Representative of the staff member’s choice
shall in the first instance raise the dispute with the Chief Human Resources Officer (or
nominee) who will consult as necessary with relevant senior management in relation to the
matters that are the subject of the dispute. The parties to the dispute will attempt to reach
written agreement on the resolution of the matter within ten (10) working days.

b. Where the dispute is being raised by the University in the first instance, the matter is to be
raised by the relevant senior manager with the staff member or members concerned and the
relevant Union(s) or another Representative of the staff member's choice.

Step Two

a. If the dispute remains unresolved after Step One, a party may refer the dispute to the Fair
Work Commission.

b. The Fair Work Commission may deal with the dispute in two (2) stages:
(i) The Fair Work Commission will first attempt to resolve the dispute as it considers
appropriate, including by mediation, conciliation, expressing an opinion or making a
recommendation; and
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13.8.

13.9.

13.10.

13.11.

14.

14.1.

14.2.

14.3.

14.4.

(ii) If the Fair Work Commission is unable to resolve the dispute at the first stage, the Fair
Work Commission may then arbitrate the dispute and make a determination that is
binding on the parties.

Whilst all of the above procedure is being followed, normal work shall continue except in the case
of a genuine safety issue.

Until the procedures described in this clause, including those procedures involving the Fair Work
Commission, have been exhausted, the status quo that existed prior to the actions which gave
rise to the dispute shall be maintained and the parties to the dispute shall not change work, staffing
or the organisation of work if such is the subject of a dispute, and not take any other action likely
to exacerbate the dispute.

All parties to the dispute shall give due consideration to matters raised or any suggestion or
recommendation made by the Fair Work Commission with a view to the prompt settlement of the
dispute.

Discussions at any stage of the procedure shall not be unreasonably delayed by any party to the
dispute, subject to acceptance that some matters may be of such complexity or importance that it
may take a reasonable period of time for the appropriate response to be made. If genuine
discussions are unreasonably delayed or hindered beyond the timeframes prescribed in this
clause, it shall be open to any party to the dispute to make an application to the Fair Work
Commission for the Commission to deal with the dispute.

Aboriginal and Torres Strait Islander Employment

The University is committed to reconciliation with Indigenous Australians and seeks to promote
the implementation of its Aboriginal and Torres Strait Islander Peoples Employment Strategy,
which includes the following principles:

a. A supportive working environment for Aboriginal and Torres Strait Islander staff, which
requires actions that address racism, support equal employment opportunity and respect the
culture and heritage of Aboriginal and Torres Strait Islanders;

b. Consultation about the strategy with Aboriginal and Torres Strait Islander staff and
communities, the Unions and other stakeholders;

c. Increasing and encouraging Aboriginal and Torres Strait Islander employment and
participation at all levels of work activity, including the referencing of numerical targets
consistent with the requirements of this Agreement;

d. Facilitating and encouraging direct involvement of Aboriginal and Torres Strait Islander staff
in determining their own career strategies; and

e. Ensuring effective staff development for Aboriginal and Torres Strait Islander staff.

The University has an aspirational target of 3% of Aboriginal and Torres Strait Islander
employment across the University.

The University has established an Aboriginal and Torres Strait Islander Employment Steering
Committee which will include two (2) Union representatives, at least one of whom will be
Indigenous Australian.

To assist in reaching the aspirational target in 14.2, over the life of this Agreement the University
will increase Aboriginal and Torres Strait Islander employment to the full-time equivalent of 25
Academic staff members and 100 Professional staff members by 30 June 2021.
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14.5.

14.6.

14.7.

15.

15.1.

15.2.

15.3.

15.4.

15.5.

15.6.

16.

16.1.

16.2.

Should it be apparent to the parties to this Agreement that the targets in 14.2 and 14.4 may not be
met, the parties will confer, in consultation with the Aboriginal and Torres Strait Islander
Employment Committee with a view to determining what reasonable measures should be taken to
increase Aboriginal and Torres Strait Islander employment to the targets specified in 14.2 and 14.4
above. The implementation of